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passed by the Additional Commissioner, CGST, Gandhinagar Commissionerate

nfl@qzt©rqrq3hq€r /
M/s Bharatbhai Chhaganbhai Patel 333, Behind

Name and Address of the
Spinning Mill, Hansalpur, Himrnatnagar - 383001Appellant

yenf+qvwftv-qi© & %fatVqlVq©tm8Utq€q€qjqT +XftWllPWlfa+ttq7TK TTy yyy
qf§qTftqtWftV WInlqftwrw8qvwgaqt vvm{, #m f+q+qrtv+fqva® v%arjI

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WEa vtvn%rlqftwr qrqot:-

Revision application to Government of India:

(1) hfhr@qrqqqr©©f#Mm, 1994 =Rura©aK#t+qvTvwlqmd bnt+n uru=#
aT-.WTT % v=w qq-W + goR !qftwr qIn VdtT sfM, vrtT VTFR, fM MrHq, TrY,q ttvFr,
#ff +Rv, :ftqT€hl vm, +T€qTf, q{fm, rroo01 qt gt VTqt TdM ,-

A revisiof1 application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(q) qftvr©#r§Tft #mq&qv4Rft€rfR%nuTt t fM w=Nrn7rwv%rwTt tvr fM
wvvN+qg'tw€wHt qr©+vrigKqFF+,qrfq# WFmt vrwvn+qTiq3fB#Fn©r++
nf%€ftwTFrn+8'vrg qt vf@n RaIns{ jII

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(v) wm % mF f+tft IT? Tr VieT + fhRftv qr© qt vr vr© %
©Wqqqrv%+ft8Z+qTqgift WHa+4TFfq©tT? vr vtw +
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

C

(q) qRqr©%rl;TVTqf%qfbnvrm%ql© (#nv vr qnqqt)mafM qm vm 81

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) #fhi@qrqq#tnwaqr©+!TrvTq+fRKqtqa#ftzqw4tT{8arR+qlt% qt Tg

Tra T+Mv%!VTfB%W3v, wftV+€HTnft78Vqq VTr VM:#Rv Nf#fMI (+ 2) 1998

Era l09 KKrfqlnf® w8'l

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) Mh @qm w (wftv) fhm#, 200 rb fhm 9 % gaia f+t+fjgvqq fwrv-8 + d
vfhit+,§fq7 mtv + vfl mtv tfq7fh6q+dtqvrw bqtaljy-mt% q+wftv mtv gt vIal
vfbit # vrq 3fqv SITMT fQT=rt wu qTf%qI m+ vrq vrm q vr !@r qfhf + +mtv urn 35- 1 +
f+8tft7=ft#!qBTqhWqV% vr%dIn1-6vmm#tvfR$fT§bRqTfRl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) f\fqw w+ot%vrqq##@wmv vr vr©®t vrm1+6q€td@rt200/-=ftVyqZTq gt
WEB#rq€f+qn6qqq vmi@ra8'ut looo/-4t=$tv!'T7Tq#tHT:qI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

tfhn qM +#h®nqqqEwq+8n%twfWrRrPITf§qwr hvftwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #dhruqrTq TW Rf#fhrv, 1944 qt urn 35-dT/35-g # #WiT:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) mIRf8T THR :#qITV qjVR%©Tvr # WiIT, wm iT qPT8 + dM qj@, Mb
nqr€q grT% T+ 8qTW: wftdhr aimfbqwr (fBliz) #t qfbq Wr =ftfbm, ©§q?r©R + 2"i xml
qSqTdt vm, gvm, itrUtTRN, g§VqTgTT-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CE;STAT) at 2-dfloor, Bahurnali Bhawan, Asarwa, (}irdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadrupHcate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate publics Mr bank of the
place where the bench of the Tribunal is situated. /FSI:1.\BPH.b

(gif =,TBf=:#,
, 'B;\ dX::+\: /,b :i

\a' -%)>_ Z(F .;}
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(3) lift w qitqr + q{ v weed vr wiT+qr €tvT { at vaq lv gIver % fR={ =#tv qr w w®
#r+f#rTVvrqTf+ RQvq%€Tt g„$fTf#fR=Hq€r6Rt &qqt % fN qwf%dtwftdN
-qlqliBq<ulqtvqwftvqr MM vt©nvrvqwnfU VT€T€ 1

in case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria,work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) mqrRq qrvv ©fbfhm r970 Tvr tBfTftv =gt wadI -1 % doh f+ufftv f#1' gEWTt an
©rqm qr qvwtw qqTfRif+ fhhFr nfbqTft R ©&qT + + srar +t in 5abn v 6.50 qt vr @rqrvq
qr@fInwn§hnqTf# 1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qqaltHf&vqrq8qRfnknr qt+qT&fhHt 4taTqt&7rT©BrfqafWiT vrmeRt fm
qq +FtPrwnRT QjMv+RqTql wftdMqNTf#Har (BRIm) fhm, 1982 + f+fi781

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dTVT w, #dhraqrqq erv–r v++qT%t wftdhrRmTfbrwr Wa) qhvft wftnt %qT'i+
+ q#FTbr (Demand) ## (Penalty) HT 10% qf WT HaT qfRqFf {1 €THtf%, gif&HOT if aFIT

10 mIg VIV{1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

+Ffh miTT gmail +qTq{ + dafT, WTfRe gMT q&r qT q+r (Duty Demanded) I

( 1) # (s,,ti,n) IID baM ft%ffh trfPr;

(2) fbiT mK €FtqZ: #fta qt ITfiR;
(3) #Tqzhftzfhr+t+fhm 6 hqRbI aMI

VII{©vr ' &r3Hrd' + %+q{qqT#T®n qq wft@’ afbnw#i;fhyf %#vqrfhn
Tvr it

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) w grtqr%vft wfTvyTrmwr%vq© qd qp @ mr TW TT@7fRdtT€TdTqhTfqq-TR
QJ@%ro%x=TmTW aTR#+qvwvftTTfta€r Tv@Thr0% WTT=gtqTWr8e1

In view of above2 an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where dutY or dutY and penaltY are in dlspute>
or penalty, where penalty alone is in dispute.” kai

+
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F. No. GAPPL/COM/STP/4579/2023

nilfbi ala gr / ORDER-IN- APPEAL

The present appeal has been filed by M/s Bharatbhai (:hhaganbhai Patel, S.

No. 333, Behind Spinning Mill, Hansalpur, Himmatnagar - 383001 (hereinafter

referred to as “the appellant ”) against Order in Original No. AHM-CEX-03-ADC-

RKJ-011-22-23 dated 20.03.2023 [hereinafter referred to as “ impugned order ”]

passed by the Additional Commissioner, CGST, Gandhinagar Cornmissionerate

[hereinafter referred to as “ adjudicating authority ”\.

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax, were holding PAN – ABBPP5117B. As per the information

received from the Income Tax department, discrepancies were observed in the service

income declared in Income Tax Returns/26AS, in order to verify the said service

income as well as to ascertain the fact whether the appellant had discharged their

Service Tax liabilities during the period F.Y. 2016-17, letters dated 16.09.2021,

23.09.2021 & 06.10.2021 were issued to them by the department. The appellant didn’t

file any reply to the query. Further, personal hearing for pre-consultation of SCN was

fixed on 18.10.2021 but they neither appeared in hearing noT sought any adjournment.

Therefore, the nature of services provided by the appellant considering under the

definition of 'Service’ as per Section 65B(44) of the Finance Act, 1994, and their

services considered as taxable which were not covered under the 'Negative List’ as

per Section 66D of the Finance Act,1994 and were not exempted vide the Mega

Exemption Notification No.25/2012-S. T., dated 20.06.2012 (as amended).

3. In the absence of any other available data for cross-verification, the Service Tax

liability of the appellant for the F. Y. 2016-17 was determined on the basis of value of

'Sales of Services under Sales/Gross Receipts from Services (Value from ITR)’ as

provided by the Income Tax department. The 'Taxable Value’ was considered what

the appellant had declared in the Income Tax Returns. Details are as under:-

(Amount in Rs.)

SBC @ 0.5%Total Income Rate of
Period as per ITI1-5 Service Tax

@ 14%

4,13,32,590/. 57,86,563/. 2,06,662/.

KKC @ 0.5%

2,06,662/.

ST Total

61 ,99,887/

4. The appellant was issued Show Cause Notice No. F.No.

GEXCOM/ADJN/S T/ADC/1344/2021-ADJN

proposing to demand and recover Service Tax
Page 4 of 8
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F. No. GAPPL/COM/STP/4579/2023

period F.Y. 2016-17, under proviso to Section 73 (1) of Finance Act, 1994 along

with interest under Section 75 of the Act. The SCN also proposed imposition of

penalty under Sections 77(1)(a), Section 77(1)(c), Section 77(2) and Section 78 of

the Finance Act, 1994. It was also proposed that Service Tax liability not paid

during the F.Y. 2017-18 (upto June 2017), ascertained in fbture due to non-

availability of pertaining data.

5.

O

@

e

6

The SCN was adjudicated vide the impugned order wherein :

Service Tax demand of Rs.61,99,887/- was confirmed for the period F.Y.

2016-17 under Section 73(1) of the Finance Act, 1994 alongwith interest under

Section 75 of the Finance Act, 1994.

Due to non-availability of pertaining data, demand for the period 2017-18

(June -2017) was not ascertained.

Due to non-availability of pertaining data, penalty under Section 77(1)(a),

Section 77(1)(c), Section 77(2) of the Finance Act, 1994 was not ascertained.

Penalty of Rs.61,99,887/- was imposed under Section 78 (1) of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

6. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal on following grounds:

> The appellant was providing service of transportation of cattle feed or oil cake

and said service is covered under Mega Exemption Notification No. 25/2012

dated 20th June, 2012 entry No. 21 (a)(d)(e) under heading

"Services provided by goods transport agency, by way of transport in a goods
carriage of,-
(a) agricultural produce,
(d) milk, salt and food grains incluchng Pours, pulses, and rice,
(e) chemical fertilizer, organic manure and on cakes; "

> As the services provided by the appellant falls under the Exemption

Notification, it does not attract anS, liability to pay the Service Tax. The

adjudicating authority has calculated the taxable value of service onIY on the

basis of Income Tax Return filed and considered the amount as shown under the

Sale of Services Turnover for the year 2016-17 which is not liable for Service

Tax for the reason mentioned above. The Appellant herewith submitted the

copy of Tax Audit Report along with the Financi€

year 2016-17

for the Financial
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F. No. GAPPL/COM/STP/4579/2023

Since the appellant was not required to pay any tax under service tax for the

year 2016-17 had not obtain service tax registration under the law. Therefore,

the impugned order wrongly confirms the imposition of service tax along with

interest and penalty. Hence, the order deserves to be set aside.

>

> The appellant, Late Shri Bharatbhai Chaganbhai Patel, Proprietor of his sole

proprietorship firm was passed away due to prolonged illness on 16.06.2022.

Death certificate is submitted herewith. After the death of the appellant, the

business has not been carried forward and the proprietorship Hrm was closed

since then.

> As the proprietor himself was passed away, so the sole proprietorship arm in

the name of the proprietor also ceased to exist as the proprietorship firm does

not hold a legal separate entity other than its proprietor. Also in judgement of

CESTAT, New Delhi Bench Commissioner of Central Excise, Chandigarh

Versus Shree Ambica Steel Industries Final Order No. A/1168/ 2012-EX (BR)

Appeal No. E/1501 of 2012 September 13, 2012 - it is held that

" it is well settled that a sole proprietorstap concerned has no legal entity independent

of Us proprietor. Thus it is obvious that the death of late Shri. BimlaRari of the

respondent company ceased to exist. That being the case, the relevant show cause

notice dated 2.4.2009 issued to M/s Sttree Amt)ica Steel Industries, MandiGobindgarh

is bad in !aw as it was issued against any non- existent $rm.”

> The legal heir of the appellant cannot be held responsible for any kind of

recovery of taxes being made from the assessee and that too not liable to be

taxed under service tax.

7. It is observed that the appellant is contesting the demand of Service Tax

amounting to Rs.61,99,887/- alongwith interest and equivalent penalty. Upon scrutiny

of the appeal papers filed by the appellant on 31.08.2023, it was noticed that the

appellant did not submit any proof regarding pre-deposit of 7.5% of the duty

demanded or penalty imposed in terms of Section 35F of the Central Excise Act,

1944. The appellant was informed telephonically as well as vide letter dated

13.10.2023 regarding non-submission of payment proof of pre-deposit.

8. In terms of Section 35F of the Central Excise Act, 1944, an appeal shall not be

entertained unless the appellant deposits 7.bQ/, of where duty and
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F. No. GAPPL/COM/STP/4579/2023

penalty are in dispute or 7.5% of penalty where such penalty is in dispute. Relevant

legal provisions are reproduced below :-

''SECTION 35F: Deposit of certain percentage of duty dewlanded or penalty

imposed before fILing appeal. – The Tribunal or the Cowlwnssi07ter (AppeaLs),
as the case may be, shall not entertain any appeal –

(i) under su.b-section (1) of section 35, unLess the appe IIam has deposited

seven and a haT per cent. of the duty, in case where duty or duty and penalty
are in dlspute, or penalty, where such penalty is in dispute, in pttrsuance ora
decision or an order passed by an o#icer ofCeyRra! Excise lower in rank than

the [Principal Commissioner of Centrat Excise or Cowtwassi07rer of Central
Excise] ; ”

9. Since the appellant had not furnished proof of their having made the pre-

deposit of 7.5% of the Service Tax demanded, they were requested vide letter dtd.

13.10.2023 to submit the same. However, the appellant failed to comply and did

not submit proof of their having made the pre-deposit of 7.5%. Further, Shi

Vishrut Shah, Chartered Accountant, the authorized representative of appellant

telephonically informed that the appellant has passed away and their legal heir is

unable to make the payment of pre-deposit.

10. Hence, in the above circumstances, this office has no other option but to reject

the instant appeal for non-compliance of the provisions of Section 35F of the Central

Excise Act, 1944 as made applicable to Service Tax vide Sub-section (5) of Section

85 of the Finance Act, 1994.

11. In view of the above facts and circumstances, the appeal filed by the appellant

is dismissed.

12. wftqq6fnaq{#tq{wnv%rfnTUwa%a€t++f#nvrmel
The appeal filed by the appellant stands disposed of in above terms.

aW (mW)
D,t,d,AgT)„WeL2023gNTfqa/Attest,d :

W
:\RgTqrqq

.r=it@@ (.Mm)
ddITqa, aT;IRTqT3
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F. No. GAPPL/COM/STP/4579/2023

BY RPAD / SPEED POST

To I

M/s Bharatbhai Chhaganbhai Patel,

S. No. 333, Behind Spinning Mill,
Hansalpur, Himmatnagm - 383001

Copy to: -

1. The Principal Chief Commissioner, CGST &C.Ex., Ahmedabad Zone.

2. The Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Additional Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmed@) d. (for uploading the
ea

B=

OIA).

a<Juard File.

6. P.A. File.
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